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1 Inspector Clew’ sdecision letter, Gladman Pond Farm case, 9" January 2017

1 Air Quality isdiscussed at bullets 90-106, and bullet 128
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2 High Court judgement, Gladman Pond Farm case, 6th November 2017

Page 32



| Norwich Cycling Campaign PoE-CY C/102 |

Page 33



| Norwich Cycling Campaign PoE-CY C/102 |

Page 34



| Norwich Cycling Campaign PoE-CY C/102 |

Page 35



| Norwich Cycling Campaign PoE-CY C/102 |

Page 36



| Norwich Cycling Campaign PoE-CY C/102 |

Page 37



| Norwich Cycling Campaign PoE-CY C/102 |

Page 38



| Norwich Cycling Campaign PoE-CY C/102 |

Page 39



| Norwich Cycling Campaign PoE-CY C/102 |

Page 40



| Norwich Cycling Campaign PoE-CY C/102 |

Page 41



| Norwich Cycling Campaign PoE-CY C/102 |

Page 42



| Norwich Cycling Campaign PoE-CY C/102 |

Page 43



| Norwich Cycling Campaign PoE-CY C/102 |

Judgment Approved bv the court for handing down. Gladman Developments Limited v SSCLG & Ors

Ground 1(c)

40. The Claimant contends that the Inspector failed to explain why application of the
DEFRA damage cost analysis and associated contribution was not likely to be
effective.

41. Mr Walton, in his first witness statement at paras 9-13, explains how he undertook
calculations of the sum required to mitigate the effects of the proposed developments,
using the standard DEFRA Cost Damage Calculation which was accepted by the two
local planning authorities affected.

42, Mr Kimblin submits that the Inspector erred in discounting the result of the Cost
Damage Calculation on the basis that he did not have specific evidence of
effectiveness (DL104) because the principles which underlie the calculation have
been determined by the relevant Secretary of State. CPRE contended that the
mitigation was unclear, which Mr Kimblin observes of course was true. The Claimant
does not contend that the mitigation is automatically presumed to be effective. The
problem here, Mr Kimblin submits, 1s first, that the Inspector presumed that the
appropriately calculated funding was not robust without specific evidence of
effectiveness, and without dealing adequately or at all with the range of calculations
in the Claimant’s September 2016 Air Quality Addendum Assessment. The Inspector
seems to have required something definite. Second, he did not explain what was
wrong with the mitigation. Given that the undertakings provided precisely what the
Government’s own method required, much more explanation was required before it
could be set aside. It was not the role of the Inspector to question the agreed
methodology, and none of the parties had invited him to do so. In the alternative, Mr
Kimblin contends the Inspector misunderstood the mitigation and its basis, which was
not in dispute.

43.  In considering this ground of challenge it is necessary to look at the evidence and how
the parties presented their cases.

44. Paragraph 9.2.7 of the Claimant’s Addendum Assessment under the heading
“Recommendations for Mitigation™ states: ““The impact of the proposed development
1s predicted to be significant for human receptors within the Newington and Rainham
AQMAs. Therefore, mitigation measures will be required and an air pollution
damage cost assessment has been carried out to determine the impact of the proposed
development in both the SBC and MC administrative areas”. What follows 1s two
sets of calculations using 2020 and then 2015 emission factors. At paragraph 9.2.4(1)
it is said under the heading “Potential Mitigation Strategies™

“Determination of appropriate mitigation measures associated
with the proposed development site is ongoing but cannot be
specified at this time. However, Gladman Developments Ltd
are agreeable to entering into a planning agreement in the form
of a mitigation statement which commits them to contributing
towards mitigation measures which will equal or exceed the
value determined by the damage cost calculation using the
2020 Emission Factors (£311.018.80 — based on a value of
£197.267.70 for the Newington AQMA and £113.751.10 for
the Rainham AQMA). and will focus on mitigating pollutant
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Beatson L] added at para 90:

“The authorities on planning inquiries considered by my Lord
show that in this context what is needed i1s knowledge of the
issues in fact before the decision maker, the inspector, and an
opportunity to adduce evidence and make submissions on those
1ssues...”

60. It was Professor Peckham’s evidence that it was not clear how the financial mitigation
proposal (in line with the agreed methodology) is to be used to reduce pollution levels
(see para 48 above). He was saying that the contributions had not been shown to
translate into actual measures likely to reduce NO, emissions. In his evidence Mr
Walton accepted that it was difficult to quantify the effects of mitigation measures
(see para 47 above). I consider it sufficiently clear that the effectiveness of mitigation
measures was an issue as far as emission factors were concerned. The Claimant in its
evidence, through Mr Walton, attempted to answer the points that were raised on this
1ssue.

61. I am satistied from the evidence to which I have referred that the Claimant knew the
case which it had to meet and had an opportunity to adduce evidence and make
submissions in relation to mitigation measures (which included suggesting a
Grampian condition if he had wished to do so). I consider that the principle of
fairness was satisfied in this case.

Ground 2

62. The Claimant contends that the Inspector erred in failing to explain how the proposal
is in conflict with the air quality action plan, read as a whole. It is the Claimant’s case
that its proposed mitigation measures were consistent with the local action plan, and
that the Inspector ought to have explained where the inconsistency with the plan
arose.

63. The Newington Air Quality Action Plan deals generally with a wide range of matters.
On page 4 it states that:
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3  Appeal Court judgement, Gladman Pond Farm case, 12th September 2019
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4  ClientEarth2 judgement — November 2016

2 Inparagraphs 6 to 15, Mr Justice Garnham gives a good overview of the “legidlative
scheme” of the EU Directive.
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